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IN THE COURT OF THE SESSIONS JUDGE, UDALGURI, ASSAM 

 

Present    :  Sri A.K.Borah, 

        Sessions Judge,  

    Udalguri, Assam.  

 

Reference    : Sessions Case No.88 (U)15.  

Complainant             :  State 

          Vs 

Accuseds     :  Md. Ismail Ali 

 

  Charge : U/S 457/376/511 IPC 

 

Dates of hearing  : 27.8.15, 7.9.15,16.9.15, 29.9.15 

Date of Judgment   : 29.9.2015. 

For the State   : Mr. B.Das, Public Prosecutor. 

For the accused : Mr. J.K.Brahma, Advocate. 

 

J U D G M E N T 

 

1.  In this case accused Md. Ismail Ali is put for trial for allegation of 

charge U/S 457/376/511 of IPC.  

 

2. The factual matrix of the case, in brief, is that on the night of 14.4.14 

at about 3 AM while the informant was sleeping at her own home accused by 

opening the door entered into the room of complainant, embraced her, 

attempted to commit rape on her. While informant raised alarm neighbouring 

people arrived there. Then accused fled away from the scene. Though the 

informant could not be able to caught hold the accused but the “Lungi” which 

was put by accused at the relevant time was kept by the informant.  

3. The informant Musstt. Anesha Khatoon filed the ejahar  before the I/C, 

Sapmari Police Out Post on 15.4.14. On receipt of the ejahar the I/C, Sapmari 
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Police Out Post by giving GDE No.228 dated 15.4.14 forwarded the same to 

the O/C, Udalguri P.S.  for registering a case and the In-charge himself took 

the charge of investigation.  On receipt of the ejahar the O/C, Udalguri P.S. 

registered the case vide Udalguri P.S. case No. 47/14 U/S 457/376/501 IPC. 

After completion of usual investigation, the O/C, Udalguri P.S. sent up the case 

for trial against the accused by filing charge-sheet U/S 457/376/511 IPC.  

 

4. After commitment of the record accused appeared  before this court 

and after hearing both parties framed charge U/S 457/376/511 IPC. Particulars 

of the charge is read over and explained to the accused person, to which he 

pleaded not guilty and claimed to be tried.   

 

5.  To substantiate the case, prosecution examined as many as eleven 

numbers of witnesses. The court has also examined one court witness to arrive 

at just decision of the case. 

 

After completion of evidence accused is examined U/S 313 Cr.P.C. All 

the allegations made against the accused and evidence appears against the 

accused put before him for his explanation where he denied the evidence and 

allegation and declined to give defence evidence.  

6. I have also heard argument put forward by ld. Counsel for both sides.   

   POINT FOR DETERMINATION   

 

7. The point for decision in this case are- 

 

(i)  Whether the accused  on 14.4.14 at about 3 0’clock night at Lowdong 

under Udalguri P.S. committed lurking house trespass by night by entering into 

the dwelling house of Musstt. Alesha Khatoon in order to committing an 

offence of rape?  

(ii) Whether the accused on the same day, time and place attempted to 

committ rape on Musstt. Alesha Khatoon? 

DECISIONS, DISCUSONS AND REASONS FOR DECISION 
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8. To arrive at a judicial decision, let me appreciate the evidence on 

record. 

9.  PW1, Musstt. Anesha Khatoon, victim stated that the incident took 

place on or about one year four months ago. At about 3 0’clock in the morning 

she was in sleep. Her husband went to Guwahati for doing work. Her 6 years 

old daughter and 4 years old boy were also slept with her. At about 3 0’ clock 

in the morning accused by opening the “Henger” (Dang, a solid piece of 

bamboo used to block the door) entered into her room secretly. After entering 

in their room accused touched her body. He touched her stomach. She was 

waked up. She saw accused in the light of bulb clearly. Then she raised alarm. 

On hearing her alarm neighbour Hanif Ali, Ahmed Ali, Fatema Khatoon, Rustam 

Ali reached in the place of occurrence. But accused fled away. She hold the 

“Lungi” which was put by the accused at the relevant time. The “Lungi” was 

blue coloured. Fatema Khatoon has seen accused while  he fled away. At the 

relevant time Golap Ali, one of their neighbour  while went out for urination he 

saw accused and tired to catch the accused but accused ultimately ran away. 

She further stated that  while accused attempted to commit rape she raised 

alarm. In the next day she informed the matter to Habib Mahari. He wrote the 

ejahar. Then she filed the ejahar by putting her thumb impression thereon. Her 

statement was also recorded through police.   

   

10.     PW.2, Rustam Ali stated that the complainant is his wife and accused is 

his uncle. The incident took place on or about 1 ½ years ago. He has not seen 

the incident. He was reported by his wife about the incident while he was at 

Guwahati.  On being came to know about the incident  he came to their home. 

He was reported by his wife  that accused at the wee hour of 3 0’clock in the 

morning by opening the Dang of the door entered into the room and attempt 

to commit rape by dashing pushing her. While his wife rose alarm accused fled 

away. His wife has caught hold the “Lungi”  which was put by accused at the 

relevant time. 

 In cross-examination  he admitted that while he returned from 

Guwahati he met his wife Anesha at his father-in-laws home which is situated 

at distance of about 2 KM from their home. Accused used to reside at 

Kharupetia. The land upon which the accused resides  is belongs to the 
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younger brother of his father-in-law. The owner of the said land wants to 

dispose the said land. 

11.   PW.3, Musstt. Fatema Khatoon stated that Anesha is wife of her 

nephew and accused is her own brother-in-law. The incident took place on or 

about 1 ½ years ago. At the relevant time on hearing screaming  in the house 

of complainant he went out and had seen accused fled away from the house of 

complainant. Accused fled away in naked from the house of the complainant. 

The house of complainant is adjacent to his home. If any hulla took place in 

the house of Anesha  they heard from their home. Anesha  reported her  that 

accused by opening the “Dang” entered into her room, touched her body and 

stomach.  

 In her cross-examination she admitted that  Anesha is her adjacent 

neighbour. She went out when she heard screaming in the house of Anesha. 

She saw the children of Anesha in the outside of the house. She met Anesha in 

their home.  

12. PW.4, Abdul Kadir stated that accused is his own brother  whereas 

complainant is his daughter-in-law. He has not seen the incident as he was at 

Kharupetia at the relevant time. After the incident  he was reported by Anesha 

over phone that after his departure in the last night about 3 0’clock accused 

entered into her room, touched her  stomach. While Anesha rose alarm 

accused fled away. During that time Anesha hold the “Lungi”. Then Anesha 

filed the ejahar.  

13. PW.5, Ahammad Ali stated that Anesha is his sister (Pehi)  and the 

accused is his brother-in-law. The incident took place on or about 1 ½ years 

ago. At the relevant time on hearing hue and cry in the house of Anesha he 

rushed to the house of Anesha where she reported  him that accused forcefully 

entered into their room where Anesha identified  the accused. Anesha  hold the 

“Lungi” put by the accused at the relevant time.  

 In cross-examination he admitted that  it is only Anesha who knows 

about the owner of the said “Lungi”. 

14. PW.6, Mahammad Ali stated that complainant is his neighbour. Accused 

is also belongs to their village. He has not seen the incident. At about 2.30- 3 

AM  while being heard hulla in the house of the complainant he went to the 

place of occurrence. He saw many people gathered there. Among themAkbar 
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Ali, Babu Ali, Samad Ali, Bichu Ali, Fakir Ali, Ahmad Ali, Abdulla were there. He 

was reported by Anesha that a lewd character person entered into their home. 

She identified that the said lewd character person is the accused. Anesha 

reported him that she holds the “Lungi” put by the said lewd character person. 

While police seized the said “Lungi” he put thumb impression  thereon.  

 In his cross-examination  he admitted that actually he cannot say who 

is the owner of the said “Lungi”.  

15. PW.7, Hanif Ali stated that complainant is his sister-in-law (Bow) and 

the accused is his maternal uncle. He had not seen the incident. At the 

relevant time on being hearing hulla in the house of complainant he rushed to 

their home. He was reported by complainant that accused entered into their 

home with intent to outrage her modesty. Then she raised alarm. While 

accused tried to flee away she (complainant) holds the “Lungi” at her hand. 

During investigation while police seized the said “Lungi” he put thumb 

impression thereon.  

 In cross-examination he admitted that he cannot say who is the owner 

of the said “Lungi” which was shown by complainant.  

16. PW.8, Md. Ibrahim Khalil stated that he knows the complainant as well 

as the accused. The incident took place on or about one year ago. At about 3 

0’clock in the morning he heard a commotion in the house of complainant. As 

such he rushed to their home. He saw many people  gathered there. The 

complainant reported  to him by crying stating that accused entered into their 

home at night with an intention to outrage her modesty. Complainant shown a 

“Lungi” stating that said “Lungi” was put by accused at the relevant time and 

the said “Lungi” was seized by police.  

 In cross-examination he admitted that he saw 40/50 numbers of person 

at the place of occurrence. Of course he has not seen accused in the 

gathering. He also admitted that while he went  to the house of complainant 

he saw many women in her house. He cannot say who is the owner of said 

“Lungi”. But complainant stated to him that said “Lungi” belongs to accused.  

17. PW.9, Sri Swapan Kumar Seal stated that on 30.6.14 while he was 

posted as O/C of Udalguri P.S., in reference  to Udalguri P.S. case No. 47/14 

he was entrusted to investigate the case. After scrupulously scrutiny of the 

case record he filed charge-sheet against the accused. In the ejahar the 
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complainant put his thumb impression thereon. Ext.1 is the said ejahar. 

Ext.1(1) is his signature with registration note. Ext.2 is the Charge-sheet. 

Ext.2(1) is his signature. 

18. PW.10, Sri Bhupendra Nath Baruah stated that On 15.6.15, he was 

posted as Bench Assistant cum UDA, office of the CJM, Udalguri. On the said 

day in reference to Udalguri  P.S. case No. 47/15 U/S 457/376/511 IPC the 

then ld. CJM, Smti. Gitali Rabha has recorded the statement  of victim Alesha 

Khatoon, W/o- Rustam Ali. Accordingly, ld. CJM, Smti. Gitali Rabha has 

recorded the statement of said victim. Ext.5 is the said statement. Ext.5(1) and 

5(2) are the signatures of ld. CJM, Smti. Gitali Rabha. According to Ext.5 the 

victim was escorted by UBC/18 Golap Sarma and she has also identified 

herself. In the Ext.5 ld. CJM, Udalugri has certified that the victim has deposed 

voluntarily. The victim has put thumb impression in his presence in Ext.5. He 

knows the signature of ld. CJM, Smti. Gitali Rabha  on communication.  

19. PW.11, Sri Kumud Ch. Sarma stated that on 28.3.15, while  he was 

posted as I/C at Sapmari Police Out Post. On that day, on being received an 

ejahar from one Alesha Khatoon, the then I/C by giving GD entry number 

started his investigation and the original ejahar is sent to O/C, Udalguri P.S. for 

registration. After the transfer of his predecessor I.O., he has taken up the 

charge of investigation. During investigation he recorded the statement of 

witnesses. His predecessor I.O. has drawn the sketch map. Ext.3 is the sketch 

map. Ext.3 (1) is the signature of his predecessor  I.O. Habibur Rahman which 

he knows on communication. During investigation said I.O. has also seized one 

Lungi handed over to him by the complainant. Ext.4 is the said seizure list. 

Ext.4(1) is the signature of  the then I.O. Habibur Rahman. As the victim 

expressed that she does not like to examine her through doctor so we did not 

do so. After completion of his investigation, he handed over the case record to 

the then O/C, Udalguri P.S. Accordingly, on report of investigation, O/C, 

Udalguri has filed charge-sheet against the accused. 

In cross-examination he admitted that though complainant stated 

before him that one Golap Ali, while he went out for nature call, on being seen 

accused ran away in naked he grabbed him, but the said Golap Ali refused to 

say him that statement. So, he did not feel to record his statement.   
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20. CW.1, Golap Ali stated that he knows the complainant as well as the 

accused. The incident took place on or about 11 months ago. The complainant 

belongs to their village. It is not a fact that in the night while accused came 

out from the house of complainant he caught the accused. 

 In cross-examination he admitted that he never caught accused at any 

time. He further admitted that he has no personnel knowledge about the 

incident.  

21. These much is the prosecution evidence.  

22. The defence plea is total denial while his statement was recorded U/S 

313 Cr.P.C.  

23. I have also heard argument put forward by ld. counsels. 

24. Ld. counsel for the accused submitted that this is a case which is 

concocted one as there is many contradictions among the PWs. That apart, 

other than complainant/victim none is eye witness to the occurrence. 

According to  complainant at the relevant time accused forcefully entered into 

her room by opening the door and touched her body and stomach. While she 

raised alarm accused fled away and she (complainant) hold the “Lungi”  which 

was put by the accused at the relevant time. She further stated that while 

accused  fled away from her homes Fatema and other many people were seen 

accused. she further added that Golap Ali, S/O, Noor Islam, who is their 

neighbour went out  for discharge urine, on being seen accused he came out 

and caught hold the said accused, but accused somehow flee away from the 

clutches  of said Golap Ali. It appears  that said Golap Ali was not shown as 

witness in this case. While Golap Ali was examined as court witness he stated 

that he knew nothing  about the incident but he only knows the complainant as 

well as accused. In cross-examinaton he admitted that he never caught 

accused at any time. He has even no personnel knowledge about the incident. 

So, the aforesaid evidence adduced by complainant is totally doubtful. As such, 

prosecution has failed to prove the alleged charge against the accused. Hence 

accused is required to be acquitted.  

25. Per contra ld. P.P., Udalguri submitted that prosecution has able to 

prove all the ingredients of alleged offence. Hence, it requires to be convicted 

under the charged sections.  



 8 

25.  Keeping in view the argument advanced by the ld. counsel of both the 

parties, I am going to dispose the case as follows. 

26. A careful perusal of the whole case record it appears that FIR was 

lodged by complainant herself. The FIR gives detailed outline of the incident. 

The complainant as a PW.1 in court vividly describe the whole incident. Though 

she has been exposed to long cross-examination  but evidence as to at the 

relevant time accused trespassed  into  the house of complainant and touched 

the body including stomach and hands of complainant with intent to outrage 

her modesty has remained unshaken.  

27. Here in the present case, the statement of victim cannot be raised 

doubt to the occurrence, because it is only the victim who was remained at her 

house at the relevant time. It appears  from the complaint that at the relevant 

time slept with her 6 years old daughter and 4 years old boy. But the 

prosecution has failed to examine the said 6 years old daughter and the 4 

years old boy who slept with the complainant at the relevant time.   

28. Law is well settled that  if the omission to to examine material 

witnesses by the prosecution is deliberate, hold, the court is justified in 

drawing interference against the prosecution.  

29. Here in the present case, according to victim, at the relevant time her 

husband went to Guwahati for doing his work. The victim alongwith her 6 

years old daughter and 4 years old boy were slept with her. The alleged 

incident took place at the wee hour of 3 0’clock in the morning. Other than 

victim and her two children aged about 6 years and 4 years there is none in 

their home. It is true that other than aforesaid two children it would not be 

expected to other independent witness inside the home. To prove the 

statement of only victim, prosecution has to examine the aforesaid children. 

But I.O. failed to do so. So, the non-examination of said children of the 

complainant by the prosecution cannot be relied the evidence of victim. It is 

not that other than victim there was none in their home. That apart, according 

to victim while accused by committing house trespass touched her belly and 

hands she raised alarm and on being hearing hulla the neighbouring people 

arrived there.  Then accused tried to flee away from the scene. But the “Lungi” 

which was put by accused was hold by the complainant. No doubt, her 

statement is supported by other PWs i.e. PW.3,4,5 and 6. They all were 
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reported witness. PW.3 is a chance witness who is the next door neighbour of 

the victim.  

30. According to PW.3, on being hearing hulla she reached in the house of 

complainant. She saw accused fled away from the house of complainant in 

naked.  

31. Now, question comes, how far the evidence  of said PW.3, chance 

witness, is reliable? 

32. It has been held in Dargahi Vs. State of Uttar Pradesh, reported in AIR 

1973 SC 2695 that- 

“In the very nature of things, the occurrence could have been witnessed by the 

persons going on that road. In a sense any one going on the road in question 

at the relevant time would be a chance witness, but that fact by itself is not 

enough  to discredit his testimony.”  

33. In Gulichand Vs. State of Rajasthan, reported in AIR 1974 SC 276 that- 

“The testimony of chance witness although not necessarily seems, is 

proverbially unsafe.”    

34. Here in the present case the said chance witne3ss PW.3 is not FIR 

named person. The statement of victim simply stated that on hearing her 

alarm neighbour Hanif Ali, Ahmed Ali, Fatema Khatoon, Rustam Ali were 

reached in the place of occurrence but accused fled away. But she (victim) 

nowhere stated that Fatema Khatoon has seen accused fleeing away from the 

scene of occurrence in naked condition. So, the aforesaid statement of chance 

witness is inconsistence with the statement of victim. That apart, FIR does not 

stated that Fatema saw accused while accused fleeing away from the scene  in 

naked condition. Had the FIR being the name of said Fatema that she saw 

accused fleeing away from the scene  with naked condition matter would have 

quite different. That apart, the victim’s statement is also silent that on being 

hearing hulla  while Fatema Khatoon reached there she saw accused fleeing 

away from the scene in naked condition. So, that part of evidence cannot be 

stated to be corroborated with the statement of victim. Besides that, the said 

chance witness is close neighbour  of the victim. The reasons given by her for 

being at the place of occurrence  did not appear to be true. Under such 

circumstances, the aforesaid witness is disbelieved. 
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35. Here in the present case, as discussed above, the entire prosecution 

case is based on the full testimony of the victim.  

36. Now the question comes whether accused can be convicted on the sole 

testimony of victim? 

37. It has been held in V.Thevar Vs. State of Madras, reported in AIR 1957 

SC 614 that-  

“It is not seldom that a crime has been committed in the presence of only 

one witness, leaving aside those cases which are not of uncommon 

occurrence where determination of guilt depends entirely on circumstantial 

evidence. If the Legislature were to insist upon plurality of witnesses, cases 

where the testimony of a single witness only could be available in proof of 

the crime  

would go unpunished. It is here that the discretion of the Presiding Judge 

comes into play. The matter thus must depend upon the circumstances of 

each case and the quality of the evidence of the single witness whose 

testimony has to be either accepted or rejected.  

 

Situation may arise and do arise when only a single person is available to 

give evidence in support of a disputed fact. If the evidence of a single 

witness is free from all taints which tend to render oral testimony open to 

suspicion, it becomes Court's duty to act upon such testimony.”  

38. When a witness is neither accomplice nor anything analogous to an 

accomplice but is an ordinary witness, as a general rule Court may act on 

testimony of such solitary witness without corroboration unless 

circumstances of a particular case necessitated corroboration. 

 

39. Here in the present case, as stated above, the victim stated that 

while she was sleeping alongwith her 6 years old daughter and 4 years old son 

accused by opening the “Henger” entered into her room touched her belly and 

hands. She raised alarm. On hearing her alarm neighbour people arrived there. 

But her statement is silent as to whether any of the two children slept with her 

awoke up or not. But according to PW.3, while she went out when she heard 

screaming in the house of Alesha she saw the children of Alesha in the outside 

of the house. But as stated above, prosecution has failed to examine any one 
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of them. The I.O. did not make any attempt  to examine any of the two 

children who was slept at the time of occurrence with the complainant. It is 

victim who stated that on hearing her alarm neighbour people arrived there. 

Fatema Khatoon has seen accused while  he fled away. She further stated that 

Golap Ali, son of Noor  while went out for urination he saw accused and tired 

to catch the accused but accused ultimately ran away. The I.O. has failed to 

examine the said Golap Ali. In cross-examination of I.O. he admitted that 

though complainant stated before him that one Golap Ali, while he went out 

for nature call, on being seen accused ran away in naked he grabbed him, but 

the said Golap Ali refused to say him that statement. In court, while the said 

Golap Ali was examined as a Court Witness  he simply stated that  he knows 

the complainant as well as accused.  The alleged incident took place on 11 

months ago. He denied that while accused fleeing away from the house of the 

complainant he grabbed him. In cross-examination he admitted that he never 

caught accused at any time. So, the said Golap Ali no way supports the 

statement of victim. It is interesting to note that the I.O. admitted in cross-

examination that during the curse of thorough investigation of the case, it 

cannot be ruled out that the case is based on real fact, as because there are 

many land disputes in between the complainant and accused. Hence, there is 

every possibility of implicating the accused falsely.  

 

40. If a witness, who is the only witness against the accused to prove the 

serious charge of larking house trespass it and attempt to accomplish the 

modesty of the victim can modulate her evidence  to suit a particular theory 

for the deliberate purpose of securing a conviction, such a witness cannot be 

considered as reliable person to convict the accused solely on the basis of her 

sole testimony.  

 

41. There is no evidence of any witness other than victim that the accused 

was found inside the house of the complainant at the wee hour of the late 

night. His presence was discovered  only by the complainant. There is no any 

evidence other than complainant that accused was found concealing himself in 

the wee hour of the early morning in the house of the complainant. So, there 

is no question on the part of the accused failed to justify his presence there to 
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draw the presumption that he made entry with intent to commit some offence 

in the house of the complainant. Even if believed  the statement of 

complainant her evidence does not show that accused attempt to commit her 

rape. The evidence of solitary witness (victim) that accused has doing 

something attempt to commit rape on victim.  

 

42. It has been held in NJA-Aung DWE (1894) 1 UBR (1892-1899)229 that 

– 

 

“The charge under Section 354 is one which it is very easy to make and very 

difficult to rebut, and when such a charge is made it is necessary to see 

whether it is supported by independent evidence besides that  of the woman 

herself, or is corroborated by her conduct and the surrounding circumstances 

and is consistent with ordinary probability.”  

 

43. As discussed above, other than PW.3 and victim  none has stated 

anything  implicating  against the accused as to the alleged offence. PW. 

2,3,4,5,6,7 and 8 are no way eye witness to the occurrence. They are merely 

reported witness. No doubt their presence after the occurrence in the place of 

occurrence cannot be doubted. However, the statement of Pw.3 is 

contradictory that (1) she did not state to police that she saw accused fleeing 

away from the house of the complainant in naked condition; (2) accused by 

opening the Henger of the door entered into the house of complainant and 

grabbed complainant; and (3) accused entered into the house of complainant, 

outrage the complainant’s modesty. Though aforesaid statements are 

contradictory as she did not state aforesaid statement  before the police. Even  

PW.2 was admitted  in cross-examination that  he was reported by victim 

about the incident over phone. These are vital contradictions. Even the victim 

did not state to police that accused by entering into her house (1) hold her 

belly and hands; (2) she identified accused in the light of bulb; (30 while 

accused fleeing away from the house Fatema Khatoon has seen accused; (4) 

accused by entering into her room attempt to commit rape; (5) Golap Ali, the 

son of Noor while went out to nature call on being seen accused he grabbed, 

but he fled away. That part is also found to have vital contradiction  to the 
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prosecution case. The I.O. himself admitted that the victim denied to examine 

her medically  to know about injury sustained by her for alleged commission of 

assault.  

 

44. In view of the aforesaid evidence, particularly the statement of I.O., the 

solitary evidence of the prosecutrix did not appear to be cogent or reliable. 

Under such circumstances, accused is entitled to get the benefit of doubt.  

 

45. In view of the aforesaid discussion, I am bound to hold that prosecution 

has categorically failed to prove the alleged charges against the accused 

beyond any reasonable doubt and as such, the accused is acquitted on benefit 

of doubt from the charge leveled against him and  set him at liberty forthwith.  

 

46. Let the GR case No.341/14 be sent to the ld. committal court alongwith 

a copy of judgment.  

      

47. Given under my hand and seal of this court on this the 29th  day of 

September,15 at Udalguri Court. 

 

                                (A.K.Borah)                                                                                                                                  

                    Sessions Judge, 

          Udalguri, BTAD. 

 

Dictated and corrected by me 

and each page bears by signature. 

 

    (A.K.Borah)                                                                                                                                  

Sessions Judge, 

        Udalguri, BTAD. 

 

Transcribed and typed by me:- 

 

(Jitumani Sarma/Steno.) 
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